
5 1014.12 16 CFR Ch. II (l-l-97 Edition)

.

(3) Section 25(c) of the Consumer
Product Safety Act (15 U.S.C. 2074(c))
provides that accident or investigation
reports made by an officer or employee
of the Commission shall be made avail-
able to the public in a manner which
will not identify any injured person or
any person treating him or her, with-
out the consent of the person identi-
fied. Consequently, an accident or in-
vestigation report which identifies in-
dividuals is available to the injured
party or the person treating him or her
but would not be available for disclo-
sure to a third party without the con-
sent of the injured party or person
treating him or her.

these statutory pro-which implement
visions.

[40  FR 53381. Nov. 18. 1975. as amended at 42
FR 9161. Feb. 15. 1977: 59 FR 32078, June 212.
19941
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(4) Since accident or investigation re-
ports are compiled only for statistical
purposes and are not used in whole or
in part in making any determination
about an individual, they are exempted
from the requirement to correct or
amend a record as provided by sub-
section (d)(2) of the Privacy Act (5
U.S.C. 552a (d)(2)). Exceptions from this
paragraph, insofar as they relate to
amendments or additions, may be al-
lowed by the Executive Director.

(b) Inspector General Investigative
Files-CPSC-6. All portions of this sys-
tem of records which fall within 5
U.S.C. 552a(k)  (2) (investigatory mate-
rials compiled for law enforcement pur-
poses) and 5 U.S.C. 552a(k)(5)  (inves-
tigatory materials solely compiled for
suitability determinations) are exempt
from 5 U.S.C. 552a(c)(3)  (mandatory ac-
counting of disclosures); 5 U.S.C.
552a(d) (access by individuals to records
that pertain to them); 5 U.S.C.
552a(e)  (1) (requirement to maintain
only such information as is relevant
and necessary to accomplish an author-
ized agency purpose) ;  5 U.S.C.
552a(e)  (4) (G) (mandatory procedures to
notify individuals of the existence of
records pertaining to them); 5 U.S.C.
552a(e)  (4) (H) (mandatory procedures to
notify individuals how they can obtain
access to and contest records pertain-
ing to them): 5 U.S .C .  552a(e)(4)(1)
(mandatory disclosure of records
source categories): and the Commis-
sion’s regulations in 16 CFR part 1014

Subpart B-Exemptions From Production
and Disclosure Under 5 U.S.C. 552(b)

1015.15 Purpose and scope.
1015.16 Exemptions (5 U.S.C. 552(b)).
1015.17 Internal Commission procedure for

withholding exempt records.
1015.18 Information submitted to the Co:m-

mission: request for treatment as exempt
material.

1015.19 Decisions on requests for exemption
from disclosure under 5 U.S.C. 552(b)(4)..

Subpart C-Disclosure of Commission Ac-
cident or Investigation Reports Under
15 U.S.C. 2074(c)

1015.20 Public availability of accident or in-
vestigation reports.

AIJTHOR~TY:  86 Stat. 1207: (15 U.S.C. 2051), 74
Stat. 372 as amended; (15 U.S.C. 1261). 84 Stat.
1670; (15 U.S.C. 1471). 70 Stat. 953: (15 U.S.C.
1211). 68 Stat. 11 as amended: (15 U.S.C. 1191).
81 Stat. 54 as amended (5 U.S.C. 552).

10490. Feb. 22. 1977.SOURCE: 42 FR
otherwise noted.
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Subpart A-Production or
Disclosure Under 5 U.S.C. 552(a)

3 1015.1 Purpose and scope.
(a) The regulations of this subpart

provide information concerning the
procedures by which Consumer Product
Safety Commission records may be
made available for inspection and the
procedures for obtaining copies of rec-
ords from the Consumer Product Safe-
ty Commission. Official records of the
Consumer Product Safety Commission
consist of all documentary material
maintained by the Commission in con-
nection with its responsibilities and
functions under the Consumer Product
Safety Act. Commission records in-
clude records transferred to the Com-
mission under the Federal Hazardous
Substances Act, Poison Prevention
Packaging Act of 1970. Refrigerator
Safety Act, and Flammable Fabrics
Act. as well as records maintained
under any other authorized activity.
Official records do not, however, in-
clude objects or articles such as tan-
gible exhibits, samples, models, equip-
ment, or other items of valuable prop-
erty; books, magazines, or other ref-
erence material; or documents rou-
tinely distributed by the Commission
in the normal course of business such
as copies of FEDERAL REGISTER notices,
pamphlets, and laws. Official records
include only existing records. Official
records of the Commission made avail-
able under the requirements of the
Freedom of Information Act (5 U.S.C.
552) shall be furnished to the public as
prescribed by this part 1015. A request
by an individual for records about him-
self or herself that are contained in the
Commission’s system of records under
the Privacy Act (5 U.S.C. 552a) will be
processed under the Privacy Act. A re-
quest by a third party for records that
are contained in the Commission’s sys-
tem of records under the Privacy Act
will be processed administratively
under these regulations with respect to
the time limits and appeals rights
(5s  1015.5 and 1015.7). but substantively
under the applicable provisions of first
the Freedom of Information Act and
then the Privacy Act. Documents rou-
tinely distributed to the public in the
normal course of business will continue
to be furnished to the public by em-
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ployees of the Commission informally
and without compliance with the pro-
cedures prescribed herein.

(b)  The Commission’s policy with re-
spect to requests for records is that
disclosure is the rule and withholding
is the exception. All records not ex-
empt from disclosure will be made
available. Moreover, records whic:h
may be exempted from disclosure will
be made available as a matter of dis-
cretion when disclosure is not prohib-
ited by law, or is not against the pulb-
lit interest. See, S 1015.15(b). Section
6(a)(2) of the Consumer Product Safety
Act, 15 U.S.C. 2055(a)(2), prohibits the
disclosure of trade secrets or other
matters referred to in 18 U.S.C. 1905.

(c) The Attorney General’s Memoran-
dum on the 1974 Amendments to the
Freedom of Information Act published
in February, 1975 is available from the
Superintendent of Documents and may
be consulted in considering questions
arising under the Freedom of Informa-
tion Act.

5 1015.2 Public reference faciIities.

(a) The Consumer Product Safety
Commission will maintain in a public
reference room or area the materials
relating to the Consumer Product Safe-
ty Commission which are required by 5
U.S.C. 552(a)(2) and 552(a)(5) to be made
available for public inspection and
copying. The principal location will be
in the Office of the Secretary. The ad-
dress of this office is:

Office of the Secretary, Consumer Product
Safety Commission, 1111 18th Street, MN..
Washington. DC 20207.

(b) This public reference facility will
maintain and make available for public
inspection and copying a current index
of the materials available at that facil-
ity which are required to be indexed by
5 U.S.C. 552(a)(2). For the purpose of
providing the opportunity for greater
public access to records of the
Consumer Product Safety Commission,
the Commission may establish addi-
tional public reference facilities. Each
such additional reference facility will
also maintain and make available for
public inspection and copying a current
index of the materials available at that
facility which are required to be in-
dexed by 5 U.S.C. 552(a)(2).



5 1015.3

3 1015.3 Requests for records and cop-
ies.

(a) A request for access to records of
the Commission shall be in writing ad-
dressed to the Secretary, Consumer
Product Safety Commission, Washing-
ton, DC 20207. Any written request for
records covered by this part shall be
deemed to be a request for records pur-
suant to the Freedom of Information
Act, whether or not the Freedom of In-
formation Act is mentioned in the re-
quest. An oral request for records will
not be considered a request for records
pursuant to the Freedom of Informa-
tion Act. Responses to oral requests for
records shall be made as promptly as
resources and time restraints permit.

(b) A request for access to records
must reasonably describe the records
requested. Where possible. specific in-
formation regarding dates, title, file
designations, and other information
which may help identify the records
should be supplied by the requester. If
the request relates to a matter in pend-
ing litigation, where the Commission is
a party, the court and its location
should be identified. Where the infor-
mation supplied by the requester is not
sufficient to permit identification and
location of the records by Commission
personnel without an unreasonable
amount of effort, the requester will be
contacted and asked to supply the nec-
essary information. Every reasonable
effort shall be made by Commission
personnel to assist in the identification
and location of requested records.

(c) If it is determined that a request
would unduly burden or interfere with
the operations of the Commission, the
response shall so state and shall extend
to the requester an opportunity to con-
fer with appropriate Commission per-
sonnel in an attempt to reduce the re-
quest to manageable proportions by re-
formulation and by agreeing on an or-
derly procedure for the production of
the records.

(d) If a requested record cannot be lo-
cated from the information supplied, or
is known to have been destroyed or
otherwise disposed of, the requester
shall be so notified by the Secretary or
delegate of the Secretary.

16 CFR Ch. II (l-l-97 Edition)

8 1015.4 Responses to requests for
records: responsibility.

The ultimate responsibility for re-
sponding to requests for records is
vested in the Secretary of the
Consumer Product Safety Commission.
The Secretary or delegate of the Sec-
retary may respond directly or forward
the request to any other office of the
Commission for response. In any case
where the Secretary or delegate of the
Secretary in his/her discretion deter-
mines that a request for an identifiable
record should be initially determined
by the Commission, the Secretary, Ior
the delegate of the Secretary, may cer-
tify the matter to the Commission for
a decision. In that event the Commis-
sion decision shall be made within the
time limits set forth in !j 1015.5 and
shall be final. The Commission re-
sponse shall be in the form set forth in
S 1015.7(d) for action on appeal. If no re-
sponse is made by the Commission
within ten working days, or any exten-
sion thereof, the requester and the
Commission may take the action speci-
fied in f 1015.7(e).

f 1015.5 Time limitations on responses
to requests for records.

(a) The Secretary or delegate of the
Secretary shall respond to all written
requests for records within ten (IO)
working days (excepting Saturdays,
Sundays, and legal public holidays).
The time limitations on responses to
requests for records shall begin to run
as of the time a request for records is
received by the Office of the Secretary
and a date stamp notation placed di-
rectly on the request.

(b) The time for responding to re-
quests for records may be extended by
the Secretary at the initial stage or by
the Chairman of the Commission at the
appellate stage up to an additional ten
(10) working days under the following
unusual circumstances:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Office of the Sec-
retary.

(2) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request.
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(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the Commission
having substantial subject matter in-
terest therein.

(c) Any extension of time must be ac-
companied by written notice to the
person making the request setting
forth the reason(s) for such extension
and the time within which a response
is expected to be made.

J 1015.6 Responses: Form and content.
(a) When a requested record has been

identified and is available for disclo-
sure, the requester shall either be sup-
plied with a copy or notified as to
where and when the record will be
made available for inspection. If a re-
quester desires to inspect records at
one of the regional offices of the Com-
mission, the Secretary will ordinarily
make the records available at the re-
quested regional office. If the payment
of fees is required the requester shall
be advised by the Secretary in writing
of any applicable fees under 51015.9
hereof.

(b) A response denying a written re-
quest for a record shall be in writing
signed by the Secretary or delegate of
the Secretary and shall include:

(1) The identity of each person re-
sponsible for the denial.

(2) A reference to the specific exemp-
tion or exemptions under the Freedom
of Information Act authorizing the
withholding of the record with a brief
explanation of how the exemption ap-
plies to the record withheld; and

(3) A statement that the denial may
be appealed to the Commissioners of
the Consumer Product Safety Commis-
sion. Any such appeal must be made
within 30 calendar days of receipt of
the denial by the requester.

(c) If no response is made within ten
(10) working days or any extension
thereof, the requester can consider his/
her administrative remedies exhausted
and seek judicial relief in a United
States District Court as specified in 5
U.S.C. 552(a)(4)(B).  When it appears
that no response can be made to the re-
quester within the applicable time
limit, the Secretary or delegate of the
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Secretary may ask the requester to
forego judicial relief until a response
can be made. The Secretary or delegate
of the Secretary shall inform the re-
quester of the reason for the delay, of
the date on which a response may be
expected and of his/her right to seek ju-
dicial review as specified in 5 U.S.C.
552 (4 (4) 03.

5 1015.7 Appeals from initial denials;
reconsideration by the Secretary.

(a) When the Secretary or delegate of
the Secretary has denied a request for
records in whole or in part, the re-
quester may, within 30 days of its re-
ceipt, appeal the denial to the General
Counsel of the Consumer Product Safe-
ty Commission, attention of the Sec-
retary, Washington, DC 20207.

(b) The General Counsel, or the Sec-
retary upon reconsideration, will act
upon an appeal within 20 working da.ys
of its receipt. The time limitations on
an appeal begin to run as of the time
an appeal is received by the Office of
the Secretary and date stamped.

(c) After reviewing the appeal, the
Secretary will reconsider his/her initi.al
denial. If the Secretary upon reconsid-
eration decides to release any or all of
the information requested on appeal,
an appeal as to the information re-
leased will be considered moot: and the
Secretary will so inform the requester
and submitter of the information in ac-
cordance with §S 1015.6(a) and 1015.18(b).
If the Secretary decides to affirm t.he
initial denial, in whole or in part, t.he
General Counsel will decide the appeal
within the 20-day time limit or any ex-
tension thereof in accordance with
s 1015.5.

(d) The General Counsel shall have
the authority to grant or deny all ap-
peals and, as an exercise of discretion,
to disclose records exempt from man-
datory disclosure under 5 U.S.C. 552(b).
In unusual or difficult cases the Gen-
eral Counsel may, in his/her discretion,
refer an appeal to the Commissioners
for determination.

(e) The General Counsel’s action on
appeal shall be in writing, shall be
signed by the General Counsel, and
shall constitute final agency action.. A
denial in whole or in part of a request
on appeal shall set forth the exemption
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relied upon: a brief explanation, con-
sistent with the purpose of the exemp-
tion, of how the exemption applies to
the records withheld; and the reasons
for asserting it. A denial in whole or in
part shall also inform the requester of
his/her right to seek judicial review of
the Commission’s final determination
in a United States district court, as
specified in 5 U.S.C. 552(a)(4)(B).

(f) If no response is made to the re-
quester within 20 working days or any
extension thereof, the requester may
consider his/her administrative rem-
edies exhausted and seek judicial relief
in a United States district court. When
no response can be made within the ap-
plicable time limit, the General Coun-
sel shall inform the requester of the
reason for the delay, of the date by
which a response may be expected, and
of the requester’s right to seek judicial
review as specified in 5 U.S.C.
552 (4 (4) 03.

(g) Copies of all appeals and copies of
all actions on appeal shall be furnished
to and maintained in a public file by
the Secretary.
(5 U.S.C. 552(a)(6)(A):  5 U.S.C. 553: 15 U.S.C.
20’1f-W (9))
150 FR 7753. Feb. 26, 19851

9 1015.8 Requests received during the
course of administrative hearings.
[Reserved]

3 lo;$~or~es for production of
.

(a) The Commission will provide, at
no charge, certain routine information.
For other Commission responses to in-
formation requests, the Secretary shall
determine and levy fees for duplica-
tion, search, review, and other services,
in accordance with this section.

(b) Fees shall be paid by check or
money order, payable to the Treasury
of the United States and sent to the
Commission.

(c) The following definitions shall
apply under this section:

(1) Direct costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request.

(2) Search includes all time spent
looking for material that is responsive

16 CFR Ch. II (l-l-97 Edition)

to a request, including page-by-page or
line-by-line identification of material
within documents.

(3) Duplication refers to the process Iof
making a copy of a document nec-
essary to respond to a FOIA request,

(4) Review refers to the process of e.x-
amining documents located in response
to a commercial use request to deter-
mine whether any portion of any docu-
ment located is permitted to be wit’h-
held.

(5) Commercial use request refers to a
request that seeks information for a
use or purpose that furthers commer-
cial, trade, or profit interests.

(6) Educational institution refers to an
entity organized and operated exclu-
sively for educational purposes, whose
purpose is scholarly.

(7) Non-commercial scientific institution
refers to an entity organized and oper-
ated exclusively for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(8) Representative of the news media re-
fers to any person or organization
which regularly publishes or dissemi-
nates news to the public, in print or
electronically.

(d) A commercial use request may
incur charges for duplication, searc:h,
and review. The following requests may
incur charges only for duplication: A
request from an educational institu-
tion for records not sought for com-
mercial use; a request from a non-com-
mercial scientific institution for
records not sought for commercial use;
a request from a representative of the
news media, Any other request may
incur charges for duplication and
search.

(e) The following fee schedule will
apply:

(1) Copies of documents reproduced
on a standard photocopying machine:
SO.10 per page.

(2) File searches conducted by cleri-
cal personnel: $3.00 for each one-quar-
ter hour (a fraction thereof to be
counted as one-quarter hour). Any spe-
cial costs of sending records from field
locations to headquarters for review
will be included in search fees, billed at
the clerical personnel rate.

(3) File searches conducted by non-
clerical or professional or managerial
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personnel: $4.90 for each one-quarter
hour (a fraction thereof to be counted
as one-quarter hour).

(4) Review of records: $4.90 for each
one-quarter hour (a fraction thereof to
be counted as one-quarter hour).

(5) Computerized records: for central
processing, $0.32 per second of central
processing unit (CPU) time; for printer,
$10.00 per 1,000 lines; and for computer
magnetic tapes or discs, direct costs.

(6) Postage: Direct-cost basis for
mailing requested materials, if the re-
quester wants special handling or if the
volume or dimensions of the materials
requires special handling.

(7) Microfiche: SO.35 for each frame.
(8) Other charges for materials re-

quiring special reproducing or han-
dling, such as photographs, slides, blue-
prints, video and audio tape recordings,
or other unusual materials: direct-cost
basis.

(9) Any other service: An appropriate
fee established by the Secretary, based
on direct costs.

(f) Fees shall be waived as follows:
(1) No automatic fee waiver shall

apply to commercial use requests.
(2) The first $10.00 of duplication

costs shall be waived for requests from
educational institutions, non-commer-
cial scientific institutions, and rep-
resentatives of the news media.

(3) For all other requests, the first
$10.00 of duplication costs and the first
$40 of search costs shall be waived.

(4) The Secretary shall waive or re-
duce fees whenever disclosure of the re-
quested information is in the public in-
terest because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and disclosure of the re-
quested information is not primarily in
the commercial interest of the re-
quester.

(5) In making a determination under
paragraph (i)(4)  of this section, the
Secretary shall consider the following
factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns the operations or activities of
the government.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an

§ lOl!i.9

understanding of government oper-
ations or activities.

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosu:re:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activities.

(v) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(vi) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(6) Any determination made by the
Secretary concerning fee waivers may
be appealed by the requester to the
Commission’s General Counsel in the
manner described at S 1015.7.

(g) Collection of fees shall be in ac-
cordance with the following:

(1) Interest will be charged on
amounts billed, starting on the 31st
day following the day on which the
billing was sent. Interest will be at the
rate prescribed in 31 U.S.C. 3717.

(2) Search fees will be imposed (on re-
questers charged for search time) even
if no responsive documents are located
or if the search leads to responsive doc-
uments that are withheld under an ex-
emption to the Freedom of Information
Act. Such fees shall not exceed $25.00,
unless the requester has authorized a
higher amount.

(3) Before the Commission begins
processing a request or discloses any
information, it will require advance
payment if:

(i) Charges are estimated to exceed
$250.00 and the requester has no history
of payment and cannot provide satis-
factory assurance that payment will be
made; or

(ii) A requester failed to pay the
Commission for a previous Freedom of
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Information Act request within 30 days
of the billing date.

(4) The Commission will aggregate.
requests, for the purposes of billing,
whenever it reasonably believes that a
requester or group of requesters is at-
tempting to separate a request into
more than one request for the purpose
of evading fees.

(5) If a requester’s total bill is less
than $9.96. the Commission will not re-
quest payment.

152 FR 28979. Aug. 5. 19871

3 1015.10 Commission report of actions
to Congress.

On or before March 1. of each cal-
endar year, the Commission shall sub-
mit a report of its activities with re-
gard to freedom of information re-
quests during the preceding calendar
year to the Speaker of the House of
Representatives and to the President of
the Senate. This report shall include:

(a) The number of determinations
made by the Commission not to comply
with requests for records made to the
Commission under the provisions of
this part and the reasons for each such
determination.

(b) The number of appeals made by
persons under such provisions, the re-
sult of such appeals, and the reason for
the action upon each appeal that re-
sults in a denial of information.

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under the pro-
visions of this part and the number of
instances of participation for each.

(d) The results of each proceeding
conducted pursuant to subsection
(a)(4)(f) of FOIA as amended November
21. 1974. including a report of the dis-
ciplinary action taken against the offi-
cer or employee who was primarily re-
sponsible for improperly withholding
records or an explanation of why dis-
ciplinary action was not taken.

(e) A copy of every rule made by the
Commission implementing the provi-
sions of the FOIA. as amended Novem-
ber 21. 1974.

(i) A copy of the fee schedule and the
total amount of fees collected by the
agency for making records available
under this section.

16 CFR Ch. II (l-l-97 Edition)

(g) Such other information as indi-
cates efforts to administer fully the
provisions of the FOIA. as amended.

5 1015.11 Disclosure of trade secrets to
consultants and contractors: non-
disclosure to advisory committees
and other government agencies.

(a) In accordance with section 6(a)(2)
of the CPSA, the Commission may dis-
close information which it has deter-
mined to be a trade secret under 5
U.S.C. 552(b)(4) to Commission consult-
ants and contractors for use only in
their work for the Commission. Such
persons are subject to the same restric-
tions with respect to disclosure of suc:h
information as any Commission em-
ployee.

(b) In accordance with section 6(a)(2)
of the CPSA, the Commission is prohilb-
ited from disclosing information which
it has determined to be a trade secret
under 5 U.S.C. 552(b)(4) to advisory
committees, except when required in
the official conduct of their business,
or to other Federal agencies and state
and local governments.

8 1015.12 Disclosure to Congress.
(a) All records of the Commission

shall be disclosed to Congress upon a
request made by the chairman or rank-
ing minority member of a committee
or subcommittee of Congress acting
pursuant to committee business and
having jurisdiction over the matter
about which information is requested I

(b) An individual member of Congress
who requests a record for his or her
personal use or on behalf of any con-
stituent shall be subject to the same
rules that apply to members of the gen-
eral public.

142  FR 10490. Feb. 22. 1977. as amended at 52
FR 45632, Dec. 1. 1987: 53 FR 3868, Feb. 10.
19881

Subpart B-Exem tions From Pro-
duction and iiisclosure Under
5 U.S.C. 552(b)

3 1015.15 Purpose and scope.
(a) The regulations of this subpart

provide information concerning the
types of records which may be withheld
from production and disclosure by the
Consumer Product Safety Commission
and the internal Commission procedure
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for withholding exempt records. These
regulations also provide information
on the method whereby persons sub-
mitting information to the Commis-
sion may request that the information
be considered exempt from disclosure,
and information concerning the Com-
mission’s treatment of documents sub-
mitted with a request that they be
treated as exempt from disclosure.

(b) No identifiable record requested
in accordance with the procedures con-
tained in this part shall be withheld
from disclosure unless it falls within
one of the classes of records exempt
under 5 U.S.C 552(b). The Commission
will make available, to the extent per-
mitted by law, records authorized to be
withheld under 5 U.S.C. 552(b) unless
the Commission determines that dis-
closure is contrary to the public inter-
est. In this regard the Commission will
not ordinarily release documents that
provide legal advice to the Commission
concerning pending or prospective liti-
gation where the release of such docu-
ments would significantly interfere
with the Commission’s regulatory or
enforcement proceedings.

(c) Draft documents that are agency
records are subject to release upon re-
quest in accordance with this regula-
tion. However, in order to avoid any
misunderstanding of the preliminary
nature of a draft document, each draft
document released will be marked to
indicate its tentative nature. Simi-
larly. staff briefing packages, which
have been completed but not yet trans-
mitted to the Commission by the Office
of the Secretary are subject to release
upon request in accordance with this
regulation. Each briefing package or
portion thereof released will be marked
to indicate that it has not been trans-
mitted to or acted upon by the Com-
mission. In addition, briefing packages,
or portions thereof, which the Sec-
retary upon the advice of the Office of
the General Counsel has determined
would be released upon request in ac-
cordance with this regulation, will be
publicly available in the public ref-
erence facility established under
S 1015.2 promptly after the briefing
package has been transmitted to the
Commissioners by the Office of the
Secretary. Such packages will be

. § 1015.16

marked to indicate that they have not
been acted upon by the Commission.

(d) The exceptions contained in
51015.16 are as contained in 5 U.S.C.
552(b). These exemptions will be inter-
preted in accordance with the applica-
ble law at the time a request for pro-
duction or disclosure is considered.

[42  FR 10490, Feb. 22. 1977. as amended at 45
FR 22022. Apr. 3. 19801

9 1015.16 Exemptions (5 U.S.C. 552(b)).

(a) Records specifically authorized
under criteria established by an Execu-
tive Order to be kept secret in the in-
terest of national defense or foreign
policy and are in fact properly classi-
fied pursuant to such Executive Order.

(b) Records related solely to the in-
ternal personnel rules and practices of
the Commission.

(c) Records specifically exempted
from disclosure by statute (other than
section 552b of Title 5. United States
Code), provided that such statute ei-
ther requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.

(e) Interagency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency.

(f) Personnel and medical files and
similar files the disclosure of whilch
w o u l d  consititute a clearly unwar-
ranted invasion of personal privacy.

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(1) Could reasonably be expected to
interfere with enforcement proceed-
ings,

(2) Would deprive a person of a rig,ht
to a fair trial or an impartial adjudica-
tion,

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(4) Could reasonably be expected to
disclose the identity of a confidential
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source, includin:source, including a State, local, or for-tte.  local, or for-
eign agency oreign agency or authority or any pri-CIULllUrity or any pri-
vate institution which furnished infor-vate institution which furnished infor-
mation on a confidential basis, and, inmation on a confidential basis, and, in
the case of a record or informationthe case of a record or information
compiled by criminal law enforcementcompiled by criminal law enforcement
authority in the course of a criminalauthority in the course of a criminal
investigation or by an agency conduct-investigation or by an agency conduct-
ing a lawful national security intel-ing a lawful national security intel-
ligence investigation, information fur-ligence investigation, information fur-
nished by a confidential source,nished by a confidential source,

(5) Would disclose techniques and(5) Would disclose techniques and
procedures for law enforcement inves-procedures for law enforcement inves-
tigations or prosecutions, or would dis-tigations or prosecutions, or would dis-
close guidelines for law enforcementclose guidelines for law enforcement
investigations or prosecutions if suchinvestigations or prosecutions if such
disclosure could reasonably be ex-disclosure could reasonably be ex-
pected to risk circumvention of thepected to risk circumvention of the
law, orlaw, or

(6) Could reasonably be expected to(6) Could reasonably be expected to
endanger the life or physical safety ofendanger the life or physical safety of
any individual.any individual.

(h) Records contained in or related to(h) Records contained in or related to
examinations, operating, or conditionexaminations, operating, or condition
reports prepared by, on behalf of, or forreports prepared by, on behalf of, or for
the use of an agency responsible for thethe use of an agency responsible for the
regulation or supervision of financialregulation or supervision of financial
institutions.institutions.

(i) Records of geological and geo-(i) Records of geological and geo-
physical information and data, includ-physical information and data, includ-
ing maps, concerning wells.ing maps, concerning wells.

142 FR 10490. Feb. 22, 1977. as amended at 52142 FR 10490. Feb. 22, 1977. as amended at 52
FR 44597, Nov. 20. 19871FR 44597, Nov. 20. 19871

S 1015.17 Internal Commission proce-S 1015.17 Internal Commission proce-
duredure forfor withholdingwithholding exemptexempt
records.records.

Paragraphs (a) and (b)  of this sectionParagraphs (a) and (b)  of this section
describe the internal Commission pro-describe the internal Commission pro-
cedure to be followed for requestingcedure to be followed for requesting
that a record exempt from disclosurethat a record exempt from disclosure
under the inter- intra-agency memo-under the inter- intra-agency memo-
randum exemption, 5 U.S.C. 552(b)(5).randum exemption, 5 U.S.C. 552(b)(5).
or the investigatory file exemption, 5or the investigatory file exemption, 5
U.S.C. 552(b) (7).U.S.C. 552(b) (7). not be disclosed.not be disclosed.

(a) If a bureau or office director be-(a) If a bureau or office director be-
lieves that it is against the public in-lieves that it is against the public in-
terest to disclose a Commission recordterest to disclose a Commission record
prepared by his/her bureau or office, he/prepared by his/her bureau or office, he/
she may request in writing that theshe may request in writing that the
Secretary withhold the document. TheSecretary withhold the document. The
request must specify why the releaserequest must specify why the release
would be against the public interest.would be against the public interest.

(I) If the Secretary agrees to with-(I) If the Secretary agrees to with-
hold the document, the requester shallhold the document, the requester shall
be notified in writing of the denial andbe notified in writing of the denial and
of his/her right to appeal in accordanceof his/her right to appeal in accordance
with !j 1015.6(b).with !j 1015.6(b).
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(2) If the Secretary decides to release
the document, the bureau or office di-
rector shall be notified and given two
working days within which to appeal to
the Commissioners. An appeal by a bu-
reau or office director shall be in writ-
ing addressed to the Chairman. If an
appeal is taken by a bureau or office di-
rector, the Secretary will not disclose
the document. The Commissioner’s ac-
tion on appeal shall be in accordance
with 5 1015.7(d).

(b) If a Commissioner believes that it
is not in the public interest to disclose
a Commission record prepared by hirn-
self/herself or by his/her office person-
nel, the Commissioner shall so inform
the Secretary and shall specify in writ-
ing why the release would be against
the public interest. The Secretary shall
notify the requester in writing of the
denial in accordance with §1015.6(b).
Any appeal by a requester shall be in
accordance with $1015.7 except the pro-
visions for reconsideration by the Sec-
retary is not applicable. On appeal, the
Commissioner who withheld the docu-
ment shall not participate in the deci-
sion.

142  FR 10490. Feb. 22. 1977, as amended at 45
FR 22023. Apr. 3. 19801

9 1015.18 Information submitted to the
Commission; request for treatment
as exempt material.

(a) A person who is submitting infor-
mation to the Commission, after bei:ng
notified by the Commission of his/bier
opportunity to request confidential
treatment for information, must ac-
company the submission with a request
that the information be considered ex-
empt from disclosure or indicate that a
request will be submitted within 10
working days of the submission. The
failure to make a request within the
prescribed time limit will be consid-
ered an acknowledgment that the sub-
mitter does not wish to claim exempt
status.

(b) A person who has previously sub-
mitted information to the Commission.
that is now the subject of a Freedom of
Information request, after being noti-
fied by the Commission of his/her op-
portunity to request confidential treat-
ment for the information, must submit
a request that the information be con-
sidered exempt from disclosure within
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5 working days from receipt of notifi-
cation. The failure to make a request
within the prescribed time limit will be
considered an acknowledgment that
the submitter does not wish to claim
exempt status.

(c) Each request for exemption from
disclosure under 5 U.S.C. 552(b)(4) as a
trade secret or privileged or confiden-
tial commercial or financial informa-
tion must:

(1) Specifically identify the exact
portion(s) of the document claimed to
be confidential;

(2) State whether the information
claimed to be confidential has ever
been released in any manner to a per-
son who was not an employee or in a
confidential relationship with the com-
pany;

(3) State whether the information so
specified is commonly known within
the industry or is readily ascertainable
by outside persons with a minimum of
time and effort;.

(4) State how release of the informa-
tion so specified would be likely to
cause substantial harm to the compa-
ny’s competitive position; and

(5) State whether the submitter is
authorized to make claims of confiden-
tiality on behalf of the person or orga-
nization concerned.

(d) Material received with a request
that it be considered exempt shall not
be maintained in a public file. If, in
complying with a request for the dis-
closure of records, it is determined
that some or all of the material rel-
ative to the request has been claimed
to be exempt from disclosure, the re-
quester will be supplied with a list of
this material and informed that those
portions found not to be exempt will be
made available as soon as possible.

(e) No request for exemption from
disclosure under 5 U.S.C. 552(b)(4)
should be made by any person who does
not intend in good faith to assist the
Commission in the defense of any judi-
cial proceeding that might thereafter
be brought to compel the disclosure of
information which the Commission has
determined to be a trade secret or priv-
ileged or confidential commercial or fi-
nancial information.

!j 1015.20

S 1015.19 Decisions on requests for ex-
emption from discloske  under 5
U.S.C. 552(b)(4).

(a) The Commission generally will
not decide whether material received
with a request for exemption from dlis-
closure under 5 U.S.C. 552(b)(4) is enti-
tled to be withheld until a request for
production or disclosure is made for
that information. The determination
will be based on the most authoritative
judicial interpretations available at
the time a request for disclosure or
production is considered. Any reason-
ably segregable portion of a record will
be disclosed to any person requesting
such record after deletion of any por-
tions determined to be exempt under 5
U.S.C. 552(b)(4). The requester will be
given a brief description of any infor-
mation found to be exempt.

(b) If material received with a re-
quest for exemption from disclosure
under 5 U.S.C. 552(b)(4) is found to be
disclosable, in whole or in part, the
person submitting the material will be
notified in writing and given 10 cal-
endar days from the receipt of the let-
ter to seek judicial relief. In no event,
however, will the material be returned
to the person submitting it.

Subpart C-Disclosure of Commis-
sion Accident or lnvesti ation
Repor ts  Under  15 % .S.C.
2074(c)

3 1015.20 Public availability of acci-
dent or investigation reports.

(a) Accident or investigation reports
made by an officer, employee, or agent
of the Commission are available to the
public under the procedures set forth in
subpart A of this part 1015. No portilon
of such report are subject to the inves-
tigatory file exemption contained in
the Freedom of Information Act (as re-
stated in S 1015.16) except that portions
identifying any injured person or any
person treating such injured person
will be deleted in accordance with sec-
tion 25(c)(l) of the CPSA. Where disclo-
sure of an accident or investigation re-
port is requested by supplying the
name of the person injured or other de-
tails of a specific accident (other than
cases where the report is requested by
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the injured person or the injured per-
son’s legal representative), the Com-
mission will offer to obtain the written
consent of the injured party or the in-
jured party’s representative to the dis-
closure of the report without deleting
the party’s identity. No deletion of
identifying portions of such reports or
refusal to disclose without the Com-
mission having first obtained written
consent shall be considered as a denial
by the Commission of disclosure of
Commission records.

(b) Research reports, demonstration
reports, and reports of other related ac-
tivities of the Commission are avail-
able to the public under the procedures
set forth in subpart A of this part 1015.

PART 10160POLICIES AND PROCE-
DURES FOR INFORMATION DIS-
CLOSURE AND COMMISSION
EMPLOYEE TESTIMONY IN PRI-
VATE LITIGATION

Sec.
1016.1 Purpose and policy.
1016.2 Definition.
1016.3 Disclosure and certification of infor-

mation and records.
1016.4 Testimony of Commission employees

in private litigation.
AUTHORITY : 15 U.S.C. 2051-81:  15 U.S.C. 1261-

74: 15 U.S.C. 1191-1204:  15 U.S.C. 1471-76: 15
USC. 1211-14: 5 U.S.C. 552; and 5 U.S.C. 552a.

SOURCE: 53 FR 6594. Mar. 2. 1988. unless oth-
erwise noted.

5 1016.1 Purpose and policy.
(a) The Commission’s policy is to

make official records available to pri-
vate litigants, to the fullest extent pos-
sible.

(b) The Commission’s policy and re-
sponsibility is to conserve the time of
its employees for work on Commission
projects and activities. Participation
of Commission employees in private
litigation, in their official capacities,
is generally contrary to this policy and
responsibility. In addition, such par-
ticipation could impair the effective-
ness of Commission employees as wit-
ness in litigation in which the Commis-
sion is directly involved.

5 1016.2 Definition.
‘Private  litigaUor3  refers to any legal

proceeding which does not involve the

16 CFR Ch. II (l-l-97 Edition)

United States government, or any de-
partment or agency of the U.S. govern-
ment, as a party.

§ 1016.3 Disclosure and certification of
information and records.

(a) Identifiable information and
records in the Commission’s possession
will be made available to private liti-
gants in accordance with the Commis-
sion’s Procedures for Disclosure or Pro-
duction of Information under the Frele-
dom of Information Act (16 CFR part
1015). the Freedom of Information Act
(5 U.S.C. 552). sections 6 and 25(c) of the
Consumer Product Safety Act (15
U.S.C. 2055 and 2074(c)), and any other
applicable statutes or regulations.

(b) The Secretary of the Commission
shall certify the authenticity of copices
of Commission records. Requests must
be in writing and must include the
records to be certified. Requests should
be sent to: Secretary, Consumer Prod-
uct Safety Commission, Washington,
DC 20207.

(c) Any subpoena duces tecum served
on a Commission employee will be han-
died by the Office of the Secretary in
conjunction with the Office of the Gen-
eral Counsel. Whenever necessary to
prevent the improper disclosure of dale-
uments. the General Counsel will take
steps, in conjunction with the Depart-
ment of Justice, to quash such subpoe-
nas or seek protective orders.

3 1016.4 Testimony of Commission e:m-
ployees in private litigation.

(a) No Commission employee shall
testify in his or her official capacity in
any private litigation, without express
authorization from the Commission’s
General Counsel. The Commission may,
in its discretion, review a decision by
the General Counsel to authorize such
employee testimony. The General
Counsel shall in such instances, where
time permits, advise the Commission.
on a no objection basis, of the author-
ization of such employee testimony.

(b) If any Commission employee is
served with a subpoena seeking testi-
mony in private litigation, he or she
must immediately notify the Office of
the General Counsel. The Office of the
General Counsel, in conjunction with
the Department of Justice, will (1) take
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